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Competitive Access
to Cable Inside
Wiring in MIDU

By: Carl E. Kandutsch, Esq.

’ I Yhe owner of a multi-dwelling
unit (MDU) building may
wonder how he can bring an al-

ternative video provider (a private cable

operator or "PCO," for example) into
his building to compete for subscribers
with the incumbent franchised cable
operator. This presents a problem due
to the economics of the PCO industry:
the capital investment required to in-
stall a second set of wires is generally not
justified by the anticipated returns from
head-to-head competition in a single
building. The key to effective competi-
tion in the MDU market is allowing
competitive providers to utililize (some
segments of) existing wiring infrastruc-
ture in MDU buildings.

The FCC’s rules for the disposition
of cable "inside

cording to the building-by-
building rules, when the in-
cumbent "has no legally enforce-
able right to remain" in the
building® , the MDU owner may force
the incumbent to remove, abandon or
sell all of the home run wiring to the
owner himself, or to a competitive
provider. (47 C.ER. § 804(a).)

The rules for unit-by-unit competi-
tion allow a competitive provider to ac-
cess any home run wire leading to the
residential unit of a subscriber who
chooses the competitor’s service over
that of the incumbent, when the in-
cumbent lacks an exclusive right to pro-
vide service to all residents of the build-
ing. The unit-by-unit rules say that if
there is at least one subscriber in the

In summary, the buzlding-by-build-
ing rules allow a competitive provider
to access all the home run wiring in an
MDU building, provided that the in-
cumbent has no right-of-entry agree-
ment or other legal right to serve any
subscriber in the building.

The unit-by-unit rules allow an alter-
native provider to access any home run
wire leading to a subscriber who choos-
es that alternative, provided that the in-
cumbent does not have an exclusive

wiring" (47 ", the building-by-building rules allow a competitive provider to

C.ER. §§ 800 et.

seq) are designed  gccess all the home run wiring in an MDU building, provided that

to achieve this re-

sule.” The inside the Incumbent has no right-of-entry agreement or other legal

wiring rules en-

compass two pro- Fight to serve any subscriber in the building."”

cedures by which
MDU  owners
may  introduce
competition in the MDU market:

The rules for building-by-building
competition allow a competitive
provider to access all the existing "home
run” wires® in the building when the
incumbent has no current right-of-
entry agreement or other legal right
(such as that conferred by a state
mandatory access law) to provide ser-
vice to any resident in the building. Ac-
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building who chooses the service of an
alternative provider, such that the in-
cumbent has no "legally enforceable
right to maintain any particular home
run wire dedicated to a particular unit
on the premises," the MDU owner
may force the incumbent to remove,
abandon or sell that particular home
run wire to the owner or to an alterna-

tive provider. (47 C.ER. § 804(b).)

right-of-entry agreement to serve all
subscribers in the building.

In October 2002, the United States
District Court for the Southern District
of New York decided CSC Holdings,
Inc. v. Westchester Terrace, et al (dock-
et no. 01-CIV-8134) in favor of the in-
cumbent cable provider (Cablevision)
and against a condominjum association
that wished to allow a private cable op-




erator (Digitech TV Corp., Inc.) to
compete on a unit-by-unit basis for sub-
scribers in a building. Judge McMahon
ruled that as long as Cablevision (which
had a non-exclusive right-of-entry
agreement) served at least one sub-
scriber in the building, the condo asso-
ciation could not invoke the FCC rules
for unit-by-unit disposition of home
run wiring,

The result of CSC Holdings is this:
Suppose that 99 of the 100 residents in
your building have terminated their ac-
counts with the incumbent cable oper-
ator and expressed their preference for
a PCO. If CSC Holdings is correct,
you (the building owner) may not in-
voke the FCC’s rules for unit-by-unit
competition to allow the PCO to uti-
lize existing home run wiring to provide
service to the 99 residents, because one

resident prefers the incumbent.

This conclusion is clearly wrong, as
a United States District Court in Kansas
pointed out in Time Warner Entertain-
ment v. Atriums Partners, L. B (docket
no. 02-2343-CM) because the unit-by-

incumbent has at least one subscriber,
"would render the distinction between
§76.804(a) (building-by-building rule)
and

§ 76.804(b) (unit-by-unit rule) es-

sentially meaningless."

“The key to effective competition in the MDU
market is allowing competitive providers

to utililize (some segments of) existing wiring
infrastructure in MDU buildings."

unit rules are designed to allow muldi-
ple providers to compete for subscribers
within a single MDU building. To con-
clude, as the court in CSC Holdings
held, that the rules do not apply if the
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Another significant aspect of Atriums
is that it is the first federal court deci-
sion to consider the effect of a state
mandatory access law on the FCC'’s in-
side wiring rules, an important issue

JANUARY 2003 | www.broadbandproperties.com | BROADBAND PROPERTIES | 1. 3



LEGALESE

barred application of the FCC’s
unit-by-unit rules. The Kansas
mandatory access law does not
give the incumbent cable op-
erator the right to maintain
exclusive and perpetual
control over the home run
wires leading to units oc-
cupied by residents who
do not choose the incum-
bent’s service. This ruling
should apply in other states
with mandatory access laws.
What is at stake in the con-
flict between the two decisions
is nothing less (or more) than the
viability of the FCC’s rules for unit-
by-unit competition.
If CSC Holdings is correct, the unit-
by-unit rules are completely superflu-
ous because they only apply when the

'»

“The unit-by-unit rules allow an alternative provider to
access any home run wire leading to a subscriber
who chooses that alternative, provided that the
incumbent does not have an exclusive right-of-entry
agreement to serve all subscribers in the building.”

that the CSC Holdings court avoided.
Nineteen states have enacted so-
called mandatory laws.’
Generally, mandatory access laws give
franchised cable operators the right to
install cable infrastructure in MDU
buildings to serve residents, even if the
MDU owner objects. Kansas’ manda-
tory access law is typical: "The landlord
shall not interfere with or refuse to
allow access or service to a tenant by a

aCCess

communication or cable television ser-
vice duly franchised by a municipality."
In Awuiums, the court rejected Time
Warner’s argument that this statute
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building-by-building rules also apply,
i.e., where: (1) there is no state manda-
tory access law; and (2) the MDU
owner’s right-of entry agreement with
the incumbent has terminated.

On the other hand, if Atriums is cor-
rect (as I believe it is), the unit-by-unit
rules apply even in mandatory access
states, as long as the incumbent does
not have an exclusive right-of-access
agreement.

Ultimately, the significance of this
conflict depends on whether the unit-
by-unit rules are actually useful to
MDU owners, DBS providers and pri-

vate cable operators in the business

world. In any event, it is clear that the
FCC should have some voice in resolv-
ing the conflict. m
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Footnotes

1 Readers are invited to contact the author or visit
the Independent Multi-Family Communications
Council website (http://www.imcc-online.org/IS-
SUES/RESOURCE%20Info/IS%20Wire/iw-
primer.htm) with questions about the inside wiring
rules generally.

2 According to the FCC’s definition, a "home run"
wire is the segment of in-building cable wiring that
begins at the point where it first becomes dedicat-
ed to an individual unit (usually the "lock box" or
‘junction box") and ends at the "demarcation point"
twelve inches outside of the residential unit. 47
C.FR. §800(d).

3 The incumbent has no “legally enforceable right
to remain” in an MDU building when no right-of-
entry agreement or mandatory access statute (ex-
plained below) gives the incumbent a legal right
to maintain wiring infrastructure in MDU building
for the purpose of providing video service to any
resident.

4 The incumbent has no "legally enforceable right
to maintain any particular home run wire dedicat-
ed to a particular unit on the premises" when the
subscriber in that particular unit terminates the in-
cumbent’s service and the incumbent has no ex-
clusive right-of-entry agreement with the MDU
owner.

5 Alist of mandatory access states can be found
at http://www.imcc-online.org/states.doc.

6 Kan. Stat. Ann. § 58-2553(a)(5).



