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FEATURE ARTICLE

FCC Seeks More Spectrum For
License-Exempt Broadband
Robert D. Primosch ■ Wilkinson Barker Knauer

The FCC has initiated a com-
prehensive effort to locate
more spectrum for license-ex-

empt services, including broadband.
License-exempt providers of broad-
band service (commonly referred to as
"WISPs") potentially have much to
gain if they participate actively in the
process.

The FCC’s effort effectively began
with the November 2002 Report re-

leased by the agency’s Spectrum Poli-
cy Task Force.  In that document, the
Task Force concluded that license-ex-
empt services provide a valuable pub-
lic service, especially in rural areas that
have little or no broadband service.
Accordingly, the Task Force suggested
that the Commission attempt to iden-
tify additional candidate bands for li-
cense-exempt providers.

The FCC responded quickly – it
has already released two Notices of In-
quiry that deal directly with license-
exempt services, and these proceed-
ings will likely lead to more concrete
rule proposals down the road.  Also,
there is a good possibility that the
FCC will soon conduct additional
rulemakings that will affect use of the
5 GHz and 902-928 MHz band for li-
cense-exempt broadband services.

As of March 4, 2003, here is where
things stand:

• The FCC has released a Notice of
Inquiry requesting whether and to what
extent the Commission should permit
license-exempt use of (1) television
broadcast spectrum below 900 MHz
and (2) the 3650-3700 MHz band.
Comments from all interested parties
are due April 7.  Among other things,
the Commission requests comment on

whether it is possible to permit license-
exempt operations on vacant television
spectrum without causing harmful in-
terference.  As to the 3650-3700 MHz
band, the Commission is looking for
guidance as to whether it would be pos-
sible to permit license-exempt opera-
tions at power levels significantly high-
er than what is permitted in the current
license-exempt bands.

• At about the same time, the FCC
also released a Notice of Inquiry in
which it asked for comments on how it
could promote deployment of license-
exempt broadband service in rural areas.
In particular, the FCC expressed inter-
est in permitting rural license-exempt
operators to transmit at higher power
provided that no harmful interference
is caused.  This has already generated
some controversy – significant players

in the cellular and satellite radio indus-
tries have filed oppositions.  Nonethe-
less, it is clear that the FCC is receptive
to the idea, and will be very interested
in hearing more specific rule proposals
from the license-exempt industry.

• Last year, members of the license-
exempt industry filed a petition asking
the Commission to make the 5470-
5725 MHz band available for license-
exempt operations.  This proposal

prompted significant opposition from
the Department of Defense, which fears
that harmful interference will be caused
to military operations in and around
that spectrum.  Very recently, however,
the Department of Commerce and the
Department of Defense entered into a
compromise agreement that paves the
way for the FCC to initiate a rulemak-
ing on the petition. There are indica-
tions that the proceeding could begin
within a few months.  One issue that
remains unresolved is whether the
Commission will regulate the new spec-
trum under its rules for the 5725-5825
MHz band (which permit higher
power) or its more restrictive rules for
the 5250-5350 MHz band.

• License-exempt service in the 902-
928 MHz band is under attack.  A com-
pany called Progeny LMS has asked the

"The FCC has init iated a comprehensive
effort  to locate more spectrum for l icense-
exempt  serv ices ,  inc luding  broadband . "
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FCC to, among other things, eliminate
the "safe harbor" that provides critical
interference protection to license-ex-
empt service at 902-928 MHz.  A com-
pany called Telesaurus has gone a step
further and recommended that the
Commission ultimately phase all li-
cense-exempt operations out of the
band altogether.  The FCC may con-
duct a formal rulemaking on this later
in the year.  It is critical that license-ex-
empt providers at 902-928 MHz be ac-
tive here, to eliminate any perception
that they already have enough spectrum
at 2.4 and 5 GHz.

• It appears that the FCC is interest-
ed in investigating whether its equip-
ment certification rules for license-ex-
empt providers should be revised.  On
this point, the Task Force made the fol-
lowing critical finding: "Under Part 15
[of the Commission’s Rules], equip-
ment and devices are approved as a
‘complete system,’ i.e., a transmitter
and associated antenna. . . However,
WISPs often want to select an antenna
that is optimized for local circum-
stances.  Under present Commission
rules, they are limited to antennas sold
with the system.  This may limit the
available technical choices and result in
higher costs due to lack of effective
competition for antennas."  License-ex-
empt providers who agree should make
their views known to the FCC as soon
as possible. 

Broadband Properties will continue

to report on these developments in fu-
ture issues.  In the meantime, license-
exempt providers must stay informed
either through their trade associations,
Washington counsel or via the FCC’s
web site. ■
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"It appears that the FCC is interested in investigat-

ing whether its equipment certification rules for

license-exempt providers should be revised."


