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One Possible Future 
for Wi-Fi 
By Jason Kerben ■ Shulman, Rogers, Gandal, Pordy & Ecker

Much of the Wi-Fi debate
has focused upon quanti-
fying the return on invest-

ment and security issues.  While
these discussions are time well
spent, it may be in one’s best inter-
est to focus attention elsewhere.
The exponential growth of hot-

spots, increased reliance for critical
communications, and the unli-
censed regulatory environment may
result in a future that looks very dif-
ferent than what we are accustomed
to.  

Currently, Wi-Fi, in both of its
flavors 2.4 GHz and 5.8 GHz, or
more commonly known as
802.11(b)(g) and 802.11(a) respec-
tively, are governed by Part 15 of
the Federal Communications
Commission's (Commission) regu-
lations.  Part 15 establishes rules
and requirements for the equip-
ment, but does not dictate the con-
duct or eligibility of the users of the
devices.  Hence, the use is unli-
censed and available to anyone.  As
a result of the "ease of use" and low
costs of the equipment, a recent
study projected the number of hot-
spots is expected to top 530,000 lo-
cations by 2007. 

The users of Wi-Fi range from
the average Joe consumer who
wants the freedom to surf the net

anywhere in his house, to a busi-
nessperson checking their emails at
an airport during a layover, to a
medical professional emailing a col-
league for a second opinion.  While
the lack of security has made use
among public safety spotty, the
concerns will likely be abated with

such measures including 802.11(i)
and (x).  These new security stan-
dards will use advanced encryption
technologies such as AES and TKIP,
as well as secure key-distribution
methods.    

One of the Commission’s pri-
mary statutory mandates is to es-
tablish and maintain regulations
that it deems necessary to prevent
interference between stations.  Al-
though interference has not been
a recurring headline of hot-spot
outgrowth, it is likely to occur
more readily as providers experi-
ence sizable losses on their return
on investment or "high paying"
users complain about drop trans-
fers or slower speeds.  While the
Commission often shies away
from being bogged down with re-
solving interference matters on a
case-by-case basis, the Commis-
sion instead may choose to imple-
ment or extend its regulations to
resolve interference in Wi-Fi.  One
fix-all approach may be revisiting

the allocation method for Wi-Fi.
The allocation history of wireless

spectrum in general has gone
through a number of transitions.
Beginning with comparative hear-
ings all the way to lotteries and auc-
tions the Commission has had to
continually reshape its philosophy.
Each new allocation method was
brought about to address the needs
of the public, while maintaining the
Commission’s statutory mandate.
While the concept of transferring
unlicensed spectrum to licensed
spectrum may seem unimaginable,
the transition from lotteries to auc-
tions likely prompted a similar re-
sponse.  The practice of narrow
banding, the transfer of the broad-
cast users and the 700 MHz band
and the proposed 800 MHz trans-
fer serve as other examples of the
Commission’s willingness to adapt
its rules to technology and the
changing needs and demands of the
public.

Transferring Wi-Fi to a licensed
spectrum model would have the
potential to greatly enhance the
value of Wi-Fi.  The regulations
would allow for operating parame-
ters to be established which would
ensure some level of qualified use in

"The exponential growth of hot-spots, increased
reliance for critical communications, and the
unlicensed regulatory environment may result in a
future that looks very different than what we are
accustomed to."

"Transferring Wi-Fi to
a licensed spectrum
model would have the
potential to greatly
enhance the value of
Wi-Fi."
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environments that necessitate as
such (public safety).  Increased effi-
ciency could be gained by requiring
measured growth in areas that are
already saturated with hot-spots.
Licensed operations would also
have the very distinct advantage of
receiving protection from unli-
censed or authorized operations.
This protection has the potential af-
fect of increasing the value of the
spectrum.  

Instead of transferring the entire
Wi-Fi spectrum to licensed, the
Commission may entertain the
concept of licensing a portion of the
spectrum.  While the 2.4 GHz
(802.11(b) and (g)) offers relatively

inexpensive equipment and is used
by the good majority of the public,
the same cannot be said for
802.11(a).  The 5.8 GHz band of-
fers higher equipment costs and
more limited use.  Currently, a good
many of the 802.11(a) providers are
concerned with their future eco-
nomic well-being because of the
higher economic costs and indistin-
guishable service offerings.  Should
such providers be able to offer prod-
ucts for a service that is both li-
censed and protected, their future,
along with a whole new group of li-
censees, may suddenly seem a
whole lot brighter.

As with most things in our

society, when problems rise to the
levels where government "needs"
to become involved, the likely re-
sult is that rules of the game will
change.  Failure to anticipate this
potential future could be disas-
trous, while positioning oneself to
adapt could provide the select few
a windfall. ■

About the Author
Jason Kerben is an attorney with

the telecommunications group of the
law firm of Shulman, Rogers, Gan-
dal, Pordy & Ecker. Mr. Kerben
represents a number of communica-
tions providers and tower owners be-
fore the Federal Communications
Commission and local state public
utility commissions. Contact Jason
Kerben at 301-230-5200 or
jkerben@srgpe.com.

"Instead of transferring the entire Wi-Fi spectrum
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