MUNI DEBATE: THE LAW

The Case For

Municipal Broadband

The historical context, the law, the technology, and the future imperative

By Carl Kandutsch B PA.D., ].D.

here are 2,007 municipali-
ties in the United States that
provide electric service to
their residents. By 2004, at
least 621 of these provided some sort of
communications services to residents as
well.! This number represents a 37 per-
cent increase in municipal communica-
tions since 2001. The number, of course,
is expected to increase. Where economi-
cally feasible, municipal networks tend
to use a fiber-to-the-premises (FTTP)?
or hybrid fiber/coax architecture to en-
sure sufficient capacity and versatility
and to support next-generation high-
bandwidth applications. Many munici-
pal systems use a less expensive, easier
to implement wireless architecture. Not
surprisingly, the gathering momentum
of public networking has generated a
powerful backlash from private com-
munications companies, which want to
preserve dominance in the market.

In 2004, the United States Supreme
Court ruled that states can enact laws
limiting or prohibiting cities and towns
from offering telecommunications ser-
vices. This was despite the fact that
Section 253 of the 1996 Telecommu-
nications Act preempts any state law
that “may prohibit or have the effect of
prohibiting the ability of any entity to
provide interstate or intrastate telecom-
munications services.”

As a result lobbyists for biggest tele-
phone and cable companies have set up
satellite offices in the hallways of state
legislatures all across the country. They
seek to explain to state lawmakers why
their state should join the 14 others that

This article attempts to ...

outline some of the

prominent arguments supporting the movement
toward municipal broadband, and to evaluate
some of the central arguments against it.

currently bar or limit municipal par-
ticipation in local telecommunications
markets.  This lobbying campaign is
well financed, with private telecommu-
nications companies acting in concert
and outspending their local community
counterparts by a ratio of ten to one.*
Incumbent local telephone and cable
companies have successfully lobbied for
legislation banning or severely restricting
municipal communications in Arkansas,
Florida, Missouri, Minnesota, Nebraska,
Nevada, Pennsylvania, South Carolina,
Tennessee, Texas, Utah, Virginia, Wash-
ington and Wisconsin. Anti-municipal
legislation is currently being debated in
a number of other states.’

Because few municipalities budget
large allocations for high-priced lobby-
ists, it is important for local governments
interested in telecommunications to arm
themselves with effective and factually
accurate arguments to counter the in-
cumbent media giants.

This article attempts to provide the
background for understanding why mu-
nicipalities should be interested in this
debate, to outline some of the prominent
arguments supporting the movement
toward municipal broadband, and to
evaluate some of the central arguments
against it.
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Historical Precedents in the
Electric Power Industry

To provide some context for the move-
ment toward municipal broadband, and
to dispel any suggestion that this move-
ment constitutes a radical departure from
historical practice, we begin with a brief
sketch of the developments that led to
the formation of municipal electric utili-
ties that supply electric power to some
40 million Americans today.®

The historical example of electric pow-
er is enlightening for many reasons. But
in this brief sketch, we need only point
out that the electric power industry has
many of the same physical and economic
characteristics as a communications net-
work (large sunk costs, small marginal
return). There’s another similarity as
well: While initially seen as a luxury ser-
vice, electric power quickly evolved into
an essential public service. That change
in perception brought changes in busi-
ness and regulatory models in its wake,
similar to the changes we are now seeing
in the communications industries.

When electric power first came into
the mainstream late in the 19" century,
privately owned udilities deployed their
facilities in a piecemeal fashion, con-
centrating their investment in the most
profitable markets — serving large cit-



ies, established businesses and wealthy
homes.” As a result, the early history of
electric power in the United States fea-
tured two prominent characteristics that
are now displayed in communications
markets. First, there was a high degree of
market concentration in the hands of a
small number of vertically and horizon-
tally integrated companies. Second, vast
segments of the market, especially rural
and low-income areas, were being liter-
ally left in the dark.

This situation spurred establishment
of publicly owned municipal electric
utilities. The first came in the 1880s, but
the idea really took off following the start
of the Great Depression. Following an
extensive investigation of the anti-com-
petitive practices of the private utilities,
industry reform was an important fac-
tor in the 1932 election of Franklin D.
Roosevelt, who said in a speech:

“Where a community, or a city, or a
county, or a district, is not satisfied with
the service rendered or the rates charged
by the private udility, it has the undeni-
able right as one of its functions of gov-
ernment ... to set up ... its own govern-
mentally owned and operated service ...
the very fact that a community can, by
vote of the electorate, create a yardstick
of its own, will, in most cases, guarantee
good service and low rates to its popula-
tion. I might call the right of the people
to own and operate their own utility a
birch rod in the cupboard, to be taken
out and used only when the child gets
beyond the point where more scolding
does any good.”

Today, the public power industry
provides electric service to one of every
seven Americans and generates annual
revenues of more than $32 billion.?

The same forces that shaped the electric
power industry are currently shaping the
communications industry in America.
Relentless vertical and horizontal con-
solidation, together with the economic
characteristics of network economies
(which tend toward natural monopoly),
allow the largest communications firms
to lock up local markets and to focus
on large population centers, while leav-

Only 2 percent of local cable markets have more
than one wire-line provider, and in those com-
petitive markets, prices are on average 15 percent
lower than in the other 98 percent where little or

no competition exists.

ing the less lucrative rural areas under-
served or not served at all. The same
factors that inspired the early movement
toward public ownership of electric utili-
ties — namely, the need of under-served
communities to self-provision an essen-
tial public service when the private sector
has failed to fill the gaps — is currently
fueling the movement toward municipal

broadband.

Contemporary Rationales for
Municipal Broadband

The early municipal electric utility
movement was driven by two themes:
Market failure, and the need for electric
power as a precondition for economic
development. In this section we examine
how these same themes are now fueling
the movement toward municipal broad-
band.

Market Failure. It is widely acknowl-
edged that the Telecommunications Act
of 1996 has failed to achieve its goal of
bringing effective competition to the
communications industries, especially
to cable television and to local and long-
distance telephone. The fact that Con-
gress is now engaged in a comprehensive
revision of the Act is a stark admission
of its failure. For example, only 2 per-
cent of local cable markets have more
than one wire-line provider, and in those
competitive markets, prices are on aver-
age 15 percent lower than in the other
98 percent where little or no competi-
tion exists.?

Most local markets are dominated by
duopolies consisting of a single large fran-
chised cable operator and a single incum-
bent local exchange carrier (ILEC), each
of which uses its market power to deliver
over-priced services and spotty customer
care. The federal agency responsible for
overseeing competition in communica-

tions markets has spent the past four
years trying to make it even easier for the
media giants to further consolidate their
power, while disclaiming any active regu-
latory role for itself over almost anything
related to broadband. There is no sign
that the FCC will change course in the
foreseeable future.

Surely, the strongest motivator for mu-
nicipal involvement in communications
is the failure of private firms to provide
a full array of broadband services to con-
sumers at competitive prices. This com-
mon sense proposition is demonstrated
by empirical evidence showing that the
municipalities are much less likely to
become involved in communications
in markets where there are one or more
incumbent private broadband providers
(cable or DSL or both).!® The fact that
municipal entry into communications
tends to occur in under-served markets
confirms the testimony of municipal of-
ficials that the primary incentive for mu-
nicipal involvement is the absence of a
competitive private sector market.!’ This
market failure may occur in the provi-
sion of infrastructure or in the provision
of services, or both.

Due to the high sunk costs associ-
ated with deployment of advanced com-
munications infrastructure, the major
private providers of cable modem and
DSL Internet connectivity tend to in-
vest in highly concentrated urban and
wealthy suburban areas where return
on that investment may be recovered
most quickly. Both the Department of
Commerce’s A Nation Online Reports™
and the FCC’s Broadband Deployment
Reports” confirm that the “digital divide”
between urban and rural broadband in-
frastructure deployment is being bridged
only very slowly. For example, the Com-
merce Department reports that whereas
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40.4 percent of urban households have
broadband connections,' in rural areas
only 24.7 percent had such connections
in 2004.

These numbers reflect the sound busi-
ness judgments of cable and telephone
companies regarding where and how to
spend their investors' money. From the
viewpoint of local communities, how-
ever, they reflect a failure of the market
in the provision of what are, in the digi-
tal age, increasingly perceived as essential
services. Where the private market has
failed, a community’s decision to self-
provision broadband infrastructure rep-
resents not one path among others into
the Information Age, but rather the only
path.

Even where advanced communica-
tions infrastructure exists, consumers in
most communities must purchase their
broadband services from monopoly or
duopoly providers — either the local fran-
chised cable company or the local tele-
phone monopoly — a “take it or leave it”
environment not conducive to healthy
competition. Municipal provisioning of
broadband services can break the mo-
nopoly/duopoly lock on the market, re-
sulting in more competitive pricing and
better service.

Recent history only enhances the cred-
ibility of the market failure rationale. The
years since 2000 have seen a global reces-
sion in the communications industries,
resulting in (among other effects) the
collapse of much of the CLEC (competi-
tive local exchange carrier) industry, and
a failure by some of the large incumbents

to follow through on their promises to
upgrade networks. America now ranks
sixteenth (slipping from third in only a
few years, and thirteenth in 2004) in the
world in terms of percentage of premises
served by broadband, lagging behind Far
Eastern and some European countries,
including Singapore.”®

A Matter of Economics
Current economic trends
doubts about the private sector’s incen-

confirm

tives to invest in local markets. This very
uncertainty, in a kind of vicious circle,
increases the likelihood of market failure
in the future. Finally, it is possible, if not
likely, that next-generation transmission
facilities, specifically fiber-to-the-home
(FTTH), could end up a natural mo-
nopoly if left to the private sector. Public
FTTH networks offer a way for com-
munities to stave off market failure while
“future-proofing” their communications
infrastructure for generations to come.
Given the empirically verifiable lack of
effective competition in certain commu-
nications markets, it is certainly under-
standable why municipalities are increas-
ingly taking the initiative and participat-
ing in the market themselves, in lieu of
waiting for vague, politically motivated
and often chimerical promises of massive
investment and universal service to mate-
rialize. From this perspective, municipal
broadband appears not as a public-sector
intrusion that threatens to undermine
free market principles, but as a last-ditch
effort to preserve a market for genuine
competition on behalf of consumers.
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Economic and Social Development.
Globally, nationally, and locally, com-
petitive commerce today depends on ad-
vanced communications infrastructure.
Therefore, ensuring access to up-to-date
communications services is widely con-
sidered an essential precondition to eco-
nomic development.

Kentucky Governor Ernie Fletcher re-
cently summed up the thoughts of many
leaders of under-served communities as
follows: “There is an increasingly large
gap between those who have technology
and those who do not. Kentucky remains
on the wrong side of this digital divide.
While Internet access on its own is not a
silver bullet solution for prosperity, ad-
equate access to the global marketplace
through broadband infrastructure en-
ables knowledge-based economic devel-
opment and has the ability to enhance
the lives of our citizens and businesses.
The future of our economy depends on
our success and we owe it to our children
to deliver.”'

Availability of broadband services im-
pacts local economic activity in a range
of ways. The impact may be direct, by
encouraging investment by firms that
rely on sophisticated communications
technology in their day-to-day business,
or it may be indirect, by enhancing the
educational, technological and worldly
sophistication of residents, and thus cre-
ating a pool of potential workers for new
corporate residents.

It should be emphasized that the
“economic development” rationale for
municipal broadband is based on verifi-
able data. On the national level, a 2002
study by the TeleNomic Research con-
sulting firm, for instance, concludes that
deployment of a nationwide broadband
network would expand United States
employment by 1.2 million permanent
new jobs, directly and indirectly.”” Simi-
larly, Technet estimates that universal ac-
cess to high-speed Internet connections
could inject an estimated $300 billion
into the U.S. economy each year.' These
figures are consistent with the conclu-
sions of a 2003 study by Criterion Eco-
nomics, which estimates that anticipated



investment in broadband will result in

a cumulative increase in gross domestic

product (GNP) of $179.7 billion, and

the potential creation of more than 1.2

million new jobs."

On the local level, the Cedar Falls
Communications Network in Towa pro-
vides an instructive case study. In 1994,
the Cedar Falls City Council, represent-
ing a community of about 36,000 peo-
ple, voted to form one of the country’s
first municipal communications utili-
ties, managed by the Cedar Falls Utility
Board of Trustees.?

The Cedar Falls system consists of a
citywide municipal fiber optic network
providing high-speed fiber connections
via cable modems, Fiber-to-the-Busi-
ness (FT'TB) and T1 through DS3 level
services, including voice, data and video
programming. The tangible economic
benefits that the municipal communica-
tions network has brought to the com-
munity are demonstrated in an empiri-
cal study comparing Cedar Falls to the
neighboring city of Waterloo using crite-
ria pertinent to economic development.?!
The study found, for example, that:

e Although real estate in Cedar Falls is
valued higher than property in Water-
loo, Cedar Falls enjoys lower property
taxes.

Since the deployment of the municipal
network, new construction valuations
are significantly higher in Cedar Falls
than in Waterloo, setting a county re-
cord during year 2002.

Cedar Falls is attracting new businesses

much faster than Waterloo, thereby in-
creasing property values and the avail-
ability of good jobs.

The population of Cedar Falls is in-
creasing faster than that of Waterloo.
The Cedar Falls School District uses the
municipal fiber optic network to pro-
vide students with high-speed Internet
access as well as multi-media capability

such as streaming video. This commu-
nications infrastructure provides Cedar
Falls students and teachers with instan-
taneous low-cost access to the most cur-
rent and advanced education resources
available anywhere in the world.

* Cedar Valley hospitals are intercon-

nicipal involvement in communications
nected via a statewide, state-adminis-  has had similarly beneficial effects on lo-
tered fiber optics network, ensuring  cal economies in many other communi-
that the most up-to-date health care
information is available to the local
population.

Cedar Falls is far from unique: Mu-

ties. For example, a recent econometric
study of Lake County, Florida concludes
that direct municipal investment in fi-
ber-based broadband infrastructure has
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Specifically, the fact that a state may prohibit a
municipality from offering telecommunications
services, does not imply that a state may prohib-
it a municipality from offering communications
services that are not “telecommunications ser-
vices,” such as information services.

resulted in 100 percent greater growth
in economic activity relative to com-
parable Florida counties lacking such
investment.”> Similarly, the small rural
city of LaGrange, Georgia, in partner-
ship with cable company Charter Com-
munications, financed and built a hy-
brid coax/fiber optic network in the late
1990s. The availability of this advanced
public network attracted SITEL Corp.,
a national telemarketing firm, to set up a
local facility. This created more than 100
new jobs. Tax revenues for the city have
increased dramatically since the public
infrastructure was deployed. In 2000,
the World Teleport Association of New
York named LaGrange the “Intelligent
City of the Year.”® Similar results are at-
tributed to community-based networks
in Oregon and many other localities.

Arguments Against
Municipal Broadband

When considering the arguments pre-
sented against municipal broadband, it is
important to bear in mind the context in
which they are presented. Specifically, the
incumbent cable operators and ILECs
are presenting these arguments in state
legislatures across the country, urging
lawmakers to enact laws prohibiting or
limiting municipal participation in tele-
communications markets in the wake of
the Supreme Court’s decision in Nixon v.
Missouri Municipal League (2003).%

As mentioned at the outset, Nixon
held that Section 253 of the 1996 Tele-
communications Act — which bars a state
from enacting any law that directly or
indirectly prohibits “the ability of any
entity to provide interstate or intrastate
telecommunications services” — does
not preempt state laws that block or

limit municipal entities from providing
telecommunications services. In other
words, “any entity” does not include mu-
nicipal entities.

As important a case as Nixon is, it is
just as important to keep in mind what
the Supreme Court did 7ot say. Specifi-
cally, the fact that a state may prohibit
a municipality from offering telecommu-
nications services, does not imply that a
state may prohibit a municipality from
offering communications services that
are not “telecommunications services,”
such as information services.

The 1996 Telecommunications Act
defines “the
transmission, between or among points
specified by the user, of information of
the user’s choosing, without change in
the form or content of the information
as sent and received.”? It defines “tele-
communications service” as “the offering

“telecommunications” as

of telecommunications for a fee directly
to the public, or to such classes of users
as to be effectively available to the pub-
lic, regardless of facilities used.”*

An “information service” is “the offer-
ing of a capability for generating, acquir-
ing, storing, transforming, processing,
retrieving, utilizing, or making available
information via telecommunications,
and includes electronic publishing, but
does not include any use of any such ca-
pability for the management, control or
operation of a telecommunications net-
work or the management of a telecom-
munications service.””

There are two points to be made in
connection with these legal definitions.
First, due to the governments reluc-
tance to impose any regulatory burden
on next-generation broadband services,
the list of communications services that

22 | BROADBAND PROPERTIES | www.broadbandproperties.com | MAY 2005

fall within the definition of (regulated)
“telecommunications services” has been
steadily shrinking, as the list of services
encompassed under (unregulated) “in-
formation services” has been steadily
growing. Second, the FCC has made it
crystal clear that “information services”
are presumptively subject to exclusive
federal jurisdiction and not subject to
regulation by the states. For example, the
FCC insists that “federal authority has
already been recognized as preeminent in
the area of information services, and par-
ticularly in the area of Internet and other
interactive computer services, which
Congress has explicitly stated should re-
main free of regulation.”

Accordingly, the FCC has held that
Internet access via cable modems and
DSL is an unregulated “information ser-
vice” (despite the fact that in both cases,
such access makes use of “telecommu-
nications”), and most forms of Internet
telephony (VoIP) are “information ser-
vices” as well.”” Insofar as most current
and emerging broadband services are
classified as “information services,” the
authority of municipalities to provide
those services is unaffected by Nixon, and
presumably states are preempted from
interfering with the municipal provision
of services based on Internet Protocol.*
To the extent that states are not preempt-
ed from the regulation of “information
services” (a subject likely to be litigated
in the coming years), municipal author-
ity to provide non-telecommunications
broadband services would be determined
by the extent of a municipality’s inherent
authority under state law.*'!

Assessing the Arguments
Against Muni Systems

In this section, we summarize and eval-
uate the most prominent arguments that
have been presented by opponents of mu-
nicipal telecommunications at the FCC
and in state legislatures, city councils and
other public forums. It is interesting to
note that most of these arguments are not
new, but rather re-formulations of argu-
ments that were made and rejected in the
electric power industry many years ago.



Unfair Advantage. A common ob-
jection to municipal involvement in
telecommunications is that it will un-
dermine the “level playing field” of the
competitive market, because municipal
entities (such as municipal utilities) have
unfair advantages not available to private
firms. These include the ability to ob-
tain tax-free financing, the authority to
regulate private sector competitors, and
lower costs due to exemptions from fees
and taxes.

As a general matter, this objection pre-
supposes the existence of a competitive
market that provides the standard against
which the “unfairness” of any public-sec-
tor “advantage” must be judged. In other
words, to take this objection seriously,
one must ignore the evidence of market
failure, which as discussed above consti-
tutes the single greatest incentive for mu-
nicipal involvement in communications
in the first place. That is, if there were
a healthy competitive market for com-
munications services either nationally
or locally, municipalities would not be
motivated to involve themselves in the
market. Thus, Congress would not have
seen fit to enact the 1996 Telecommu-
nications Act in a mostly unsuccessful
attempt to restore competition to mo-
nopolized communications markets.

With regard to specific alleged “unfair
advantages,” it is generally not true that
telecommunications providers are regu-
lated by local governments; rather, such
regulation is, for the most part, reserved
for the FCC and state public utility
commissions. While public rights of way
and cable franchises are managed at the
municipal level, federal law requires that
such management be reasonable, fair and
competitively neutral among all provid-
ers.??

Regarding the cost savings allegedly
enjoyed by municipal networks, the “ad-
vantages’ conferred by virtue of these
savings are significant only if, within the
overall context of the balance sheet, they
enable the municipal utility to undercut
rivals in terms of pricing. They are “un-
fair” (from a policy perspective) only if
the harms associated with those advan-

tages outweigh any resultant social ben-
efit to consumers.

On the first point, the tax-free financ-
ing and tax exemptions available to mu-
nicipal utilities must be balanced against
the additional burdens carried by those
utilities as public entities, including pay-
ments in lieu of taxes, private use tax
restrictions, the provision of free service
to public buildings, multiple restrictions
on the ability to contract with employ-
ees and private entities, civil service re-
quirements, and limitations on areas of
service.

Who Really Has the Advantage?

The municipal balance sheet must
then be compared with that of private
firms existing actually or potentially
in the relevant market, taking into ac-
count the often huge tax breaks granted
to private sector communications firms,
the economies of scale conferred on in-
cumbents from ownership of pre-exist-
ing infrastructure and nationwide or
international service areas, the freedom
to contract with any other entity on any
terms within the limits of the law and
so on.

Assuming that the lower prices offered
by municipal communications providers
are attributable to advantages not avail-
able to private firms (a proposition that
is open to debate®), the issue is whether
this state of affairs is unfair, and if so, to
whom? In localities that have been ne-
glected or underserved by the private
sector — that is, in localities where mu-
nicipalities are likely to involve them-
selves in communications — the private
firms have presumably made a well-in-
formed decision that they cannot justify
to their stockholders the provision of ser-
vice where the high cost of provisioning
would undermine their ability to offer
services at competitive prices.

Why, then, it is “unfair” to allow a
public entity to take advantage of its own
economies to provide affordably priced
communications services to consumers
who have not been well served by the
“level playing field” of the private sector
market? That is, even if it were proven

that municipalities have significant eco-
nomic advantages over private commu-
nications firms, why would that, in and
of itself, imply that the resultant “unfair-
ness” outweighs the social benefit of hav-
ing affordable communications services
available to consumers, at least in areas
that have historically been under-served?

Business Models Differ

As a third response to the “unfair ad-
vantage” objection, it should be pointed
out that the objection is based on the
assumption that the business model for
municipal communications is similar to
that of the private cable and telephone
companies raising the objection. That
is, the objection argues that a municipal
telecommunications provider would have
unfair advantages in head-to-head com-
petition with vertically integrated media
companies that provide everything from
physical infrastructure to internet access
to programming and content. That as-
sumption is unrealistic because the “re-
tail service model” — under which the
provider offers retail communications
services to consumers over an infrastruc-
ture that it owns and operates — is only
one model for municipal involvement in
communications, and not even a domi-
nant model.** The less a municipal com-
munications provider looks like AOL
Time Warner or SBC (for example), the
less valid the “unfair advantage” argu-
ment appears.

Under a “wholesale service model,” the
municipality owns and operates a local
access network, which is leased for use
by retail ISPs and other communications
service providers. The municipally owned
network may be a regional backbone, a
local access network (middle mile) or a
last mile access network, but the munici-
pal entity is not providing communica-
tions services directly to the public, and
therefore not competing with private
service providers. Instead, it offers pri-
vate sector retail providers access to and
use of the network on a non-discrimina-
tory basis. The municipal role is focused
on competition in content and services
rather than on control over the end-user
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through ownership of infrastructure. In
this model, consumers benefit from ser-
vice level competition, and private ser-
vice providers benefit from having access
to publicly financed infrastructure.

Not surprisingly, there is empirical ev-
idence that wholesale municipal broad-
band actually stimulates rather than
stymies private investment, and thus en-
hances competition in local markets. A
recent study concludes, “we find statisti-
cally significant evidence of more private
firm entry in markets where municipali-
ties operate [a] communications net-
work (a 63% increase).” This implies
that legislation precluding or restricting
municipal communications reduces the
overall level of competition in the mar-
ket. Grant County’s public communica-
tions network in Washington State*® and
Utah’s UTOPIA (Utah Telecommunica-
tions Open Infrastructure Agency) proj-
ect” provide ambitious and successful
examples of municipal communications
(both
technology) on the wholesale model.

Inefficiency. Another objection to
municipal communications is that mu-

utilizing  fiber-to-the-premises

nicipal agencies are less efficient than
private firms, and are not capable of op-
erating complex communications utili-
ties; therefore, the objection concludes,
municipalities should not be permitted
to enter the very risky telecommunica-
tions market.

First, the question of organizational
efficiency is an empirical question and
therefore must be supported by verifiable
data.?® But this logical requirement does
not stop proponents from presenting the
“inefliciency” objection as if government
inefficiency relative to the private sector
were a self-evident truth. Among recent
corporate meltdowns in the communica-
tions industry, one need only look at the
Worldcom scandal, Enron, and Adelphia
to see private-sector analogs to govern-
ment mistakes.

More importantly, the inefficiency
argument ignores the fact that modern
municipal electric utilities already oper-
ate sophisticated communications tech-
nology that is successfully used for usage

metering, billing, monitoring the power
grid and so on. Moreover, those utilities
have a mountain of experience in the
provision of technical and customer ser-
vice. For these reasons, municipal entry
into communications is more accurately
viewed as a logical extension of their cur-
rent practices than as a risk-ridden dive
into unfamiliar waters.

Second, the objection falsely assumes
that municipalities are somehow shield-
ed from the consequences of inefficiency
when competing as public enterprises in
the private sector market. To begin with
the obvious, one wonders how municipal
electric utilities, if they are indeed inher-
ently ineflicient, are able to successfully
compete with investor-owned utilities by
charging prices that are generally lower
than those offered by the private sector.
Moreover, whereas private firms are per-
mitted to operate behind closed doors,
municipal utilities must comply with
numerous open-records requirements,
and must secure public approval for all
significant decisions. The level of public
scrutiny under which a municipal utility
operates ensures that significant opera-
tional inefficiencies will be short-lived,
and that utility officials are politically ac-
countable for their decisions.

Conclusion

The essence of the objection to mu-
nicipal involvement in communica-
tions is that public intervention will
undermine the private sector due to
the cost advantages uniquely available
to governmental entities, thus creating
a barrier to private entry. As we have
shown, however, this objection fails in
two ways: First, municipalities tend
not to become involved in communi-
cations in markets characterized by ef-
fective competition; and second, where
municipalities do become communica-
tions providers, private entry into the
market tends to be stimulated rather
than suppressed. Both of these points
are supported by empirical evidence
cited in this article. But if that is the
case, the question is why the objections
are so vehemently presented, as if the
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future of the communications indus-
tries were at stake?

We conclude with the thought that
perhaps something very important is at
stake, something that deeply affects the
future of the industry and the societal
values it embodies. Underlying the de-
bate over municipal broadband there is
a philosophical division regarding the
nature of the communications media.

Since broadband became widely
available to residential consumers in
the mid-1990s, services based on high-
speed Internet connectivity have been
offered on a broadcast model. By that, I
mean the one-way transmission of con-
tent owned and distributed by a small
number of vertically integrated private
firms that also control the transmission
infrastructure, to a large number of pas-
sive consumers.

But as broadband communications
are increasingly perceived as an essen-
tial service, not unlike water, sewers and
electricity, a different model threatens
the broadcast model. That model con-
ceives of communications infrastructure
as a community or public resource, by
means of which end-users can actively
publish and exchange content that is
not centrally controlled.?”

Even more than a desire to pro-
tect the market power of huge media
conglomerates from competition, the
opposition to municipal broadband
may be grounded in an anxiety over
the long-term demise of the industry’s
broadcast model for communications in
the United States.

While in the final analysis, private firms
answer only to their shareholders, it is the
duty of community leaders to mold their
judgments to the shape of history on be-
half of their constituents. 4
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