The FCC and Video:
Exclusivity in the Crosshairs

The FCC's new exclusive property access agreement regulation alters the
regulatory landscape for delivery of multichannel video services in MDUs
and centrally managed developments

By James Moskowitz ' Fleischman and Harding, LLP

ate last fall, the Federal Commu-
|—|__| nications Commission adopted
a Report and Order banning all
current and future exclusive building ac-
cess arrangements. This Exclusive Access
Report and Order applies to franchised
cable operators, common carriers, and
open video system (“OVS”) providers.
It was finally published January
7, and the accompanying
regulations are due to
take effect March
7, barring a court
order or some
other delay.! In ad-
dition to banning
certain exclusive access
arrangements, they:

* Expand the prior regulatory def-
inition of MDU to include most
centrally managed real estate de-
velopments;

* Identify “building exclusivity”
as the specific type of exclusivity
banned;

* Clarify the FCC’s legal authority
to adopt the prohibition (includ-
ing the reasons its actions do not
constitute a Fifth Amendment
taking under the US Constitu-
tion); and

* Extend application of the ban not
only to cable operators, but also
to other entities such as wireline
video providers and open video
system (OVS) providers.

These new rules will have a significant
impact on the way service arrangements
between video service providers and

property owners are structured in new
residential multiple dwelling unit (MDU)
and gated community developments.
While there are still creative options
available for maximizing penetration
and take rates so as to make the con-
struction of the most advanced fiber-

These new rules will

have a significant impact on the way
service arrangements between video service
providers and property owners are structured
| in new MDU and gated community

developments.

cost-effective,

facilities

to—the-home
the new FCC rules narrow the range of
available property access arrangements.
Furthermore, the FCC is not done draft-
ing new regulations in this area. As part
of its Exclusive Access Report and Order,
the FCC also adopted a Further Notice
of Proposed Rulemaking (FNPRM) in
which it has committed to deciding,
within six months, whether to expand
the scope of the service providers regu-
lated to include private cable operators
(PCOs) and digital broadcast satellite
(DBS) providers, as well as whether to
ban exclusive marketing and bulk bill-
ing arrangements.’

Based on the FCC’s stated prefer-
ence for regulatory “parity” (the idea of
regulating all similarly situated service
providers in a similar manner), as well

as on the blunt statements of several of
the FCC commissioners, the FCC ap-
pears to be strongly inclined to expand
its regulation of exclusive arrangements.
Given the divergent interests of the
parties that will be affected by any such
expansion, all affected parties, whether
they are franchised cable operators, in-
cumbent local exchange carri-
ers (“incumbent LECs”),
PCOs, or DBS pro-

viders, will be well
advised to follow
this and related
proceedings closely

to ensure that their
perspectives are heard
by the FCC.?
Affected service providers, par-
ticularly smaller ones, cannot assume
that other similarly situated parties will
protect their individual interests.

A LITTLE HISTORY

The FCC’s ban of exclusive building ac-
cess arrangements did not arise out of
the blue. The new regulations stem from
complaints that the incumbent LECs
have lodged with the FCC over the past
two years regarding the exclusive access
arrangements entered into by incum-
bent cable operators.

The incumbent LECs claimed that
the cable operators were using exclusive
building access arrangements to impede
their attempts to construct competing
multichannel video service networks
in MDUs.

The FCC is particularly receptive
to these complaints now because it has
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The FCC also says it will

decide by summer whether to expand the

scope of the service providers regulated to
include PCOs and DBS providers, and whether
to ban exclusive marketing and bulk
billing arrangements.

been engaged
for the past few years

in an active campaign to remove what it
believes to be barriers to facilities-based
competitive entry into the multichannel
video service market.

In fact, the Exclusive Access Report
and Order is only the latest in a line of
recent new regulations the FCC has ad-
opted as it attempts to use its regulatory
authority to foster facilities-based com-
petition. Specifically, after the passage
of the Telecommunications Act of 1996,
the primary purpose of which was to in-
troduce competition in the market for
voice telephony and related services, the
FCC entered a period of prolific regula-
tory activity designed to promote com-
petition in that market.

The FCC furthered this procompeti-
tive mandate by adopting regulations
governing, among other things, the
sharing of the incumbent local exchange
carriers’ network elements, and promot-
ing the deployment of competitive tele-
communications facilities.

Eventually, after a period of years, the
proregulatory momentum in the area of
promoting the sharing of the incumbent
LEC’s network stopped abruptly and be-
gan to shift in a deregulatory direction
after the federal courts determined that
the FCC had exceeded its statutory au-
thority. This led the FCC to ease many
of the regulatory obligations that had
been placed on the incumbent LECs.

In the end, the FCC was left with a
strategy for promoting competition in
the voice market that was reliant, more
or less, on competitors adopting an over-
build competitive entry strategy. The ef-
fectiveness of this strategy is limited by
the fact that the margins on voice services
alone may not be sufficient to justify the
construction of parallel voice networks.

In the face of this pro-overbuild pol-
icy adjustment, and in light of the fact
that the market for voice services has
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become less im-
portant for driving the
construction of competitive networks
than the market for multichannel video
services, the FCC has more recently set
its sights on increasing competition in
the market for video services.
Indeed, the FCC has embarked on a

period of regulatory activity reminiscent

As published in the
Federal Register, the
new rules state, in full:

47 CFR §76.2000. Exclusive
Access to Multiple Dwelling
Units Generally

(@) Prohibition. No cable opera-
tor or other provider of [multichan-
nel video programming distributor
(“MVPD")] service subject to 47 USC
§548* shall enforce or execute any
provision in a contract that grants
to it the exclusive right to provide
any video programming service
(alone or in combination with other
services) to a MDU. All such exclu-
sivity clauses are null and void.

(b) Definition. For purposes of
this rule, MDU shall include a mul-
tiple dwelling unit building (such
as an apartment building, condo-
minium building or cooperative)
and any other centrally managed
residential real estate development
(such as a gated community, mo-
bile home park, or garden apart-
ment); provided however, that MDU
shall not include time share units,
academic campuses and dormito-
ries, military bases, hotels, room-
ing houses, prisons, jails, halfway
houses, hospitals, nursing homes
or other assisted living facilities.”

of its earlier efforts with regard to voice
services. In the video market, the FCC’s
primary aim is to ensure that competi-
tive providers can construct duplicate
networks to provide video service to
all consumers.

This raises some legal hurdles for the
FCC because its authority to promote
facilities-based competition in the video
market through regulation is far less
clear under the Cable Act than its au-
thority under the Telecommunications
Act of 1996 regarding voice services. As
a result, while the FCC’s regulatory am-
bitions have extended further into the
details of the multichannel video ser-
vices market, it has found that it must
find creative ways to correspondingly
extend its jurisdictional reach to give
it the legal authority it needs to pursue
its desired regulatory activities in that
market. So, while the regulatory pen-
dulum is now swinging with significant
momentum in the direction of further
regulation of activities that benefit in-
cumbent cable operators’ competitors
to the detriment of the incumbents, it is
likely that at some point soon the courts
will step in to check that momentum,
just as happened with the regulation of
the incumbent local exchange carriers.

The question then will be how the
FCC will respond — by pulling back, as
in the market for voice services, or by
seeking legislative or other fixes to per-
mit it more freedom of action.

THE NEW RULES:

BAN ON BUILDING EXCLUSIVITY
On its face, the new regulation appears
uncharacteristically short and straight-
forward. However, this apparent sim-
plicity belies a healthy measure of legal
nuance, as there are a number of terms
of art whose full meaning is critical to
understanding the rule’s full scope.

The full impact of the new rules
on the industry is further obscured by
the wide variety of arrangements in
place throughout the country involv-
ing MDUs and video services, some
of which may be affected by these new
rules while other, similar arrangements
may not be affected.

Given the number of variables and
the significance of the implications, par-




ties to video arrangements in
MDUs will need more
than a passing read

of the rule to de-
termine whether

their current or
future  arrange-
ments fall within

its scope. In order

to gain a more focused
understanding  of  the
boundary of the rule and, specifi-

cally, confidence with regard to who and
what is regulated, a more detailed pars-
ing of its language is required.

WHICH SERVICE PROVIDERS

ARE REGULATED?

The FCC went to lengths to clarify that
it does not intend to regulate builders,
developers or property owners.® At least
not directly. Rather, the FCC’s rules af-
fect the other side of MDU arrangements
— the service providers. And not all ser-
vice providers are regulated, only “cable
operator|s] or other provider[s] of MVPD
service subject to 47 USC §548.”7

As discussed below in greater detail,
the FCC relies upon Section 628(b) of
the Cable Act, which applies only to
“cable operators,” for its authority to
regulate exclusive MDU arrangements.®
Under the Cable Act, “cable operator” is
a term of art that specifically excludes
providers that do not use the public
rights-of-way, that operate as common
carriers, and providers that operate
“open video systems” (“OVS systems”),
among a few others.’

Nevertheless, the FCC concluded
that the new rules wi// apply to common
carriers under Section 628(j) of the Act,
and to OVS systems pursuant to Section
653(c)(1)(A).

Section 628(j) states that “Any provi-
sion that applies to a cable operator un-
der this section shall apply to a common
carrier or its affiliate that provides video
programming by any means directly
to subscribers.”

Similarly, Section 653(c)(1)(A) pro-
vides that “Any provision that applies to
acable operatorunder... section...628...
of this title shall apply... to any operator
of an open video system.”"

The new regulations stem from over or
complaints that the incumbent LECs have
lodged with the FCC over the past two years
regarding the exclusive access arrangements
' entered into by incumbent

cable operators.

In this way, the FCC’s new exclu-
sive access rules sweep in entities such
as AT&T, Verizon, and RCN, imposing
the same restrictions on these providers
of multichannel video services as it does
on franchised cable operators. However,
to the extent that a provider is not a
cable operator, common carrier or OVS
provider, these new rules do not apply.
This means that these rules do not reach
PCOs that do not operate in the public
right-of-way. At least not yet — the FCC
has promised that similar regulation of
these services may be on the way.!!

WHICH PROPERTIES

ARE COVERED?

For purposes of the new rules, the FCC
expanded the definition of MDU to in-
clude not only apartment, cooperative,
and condominium buildings, but also
other “centrally managed real estate
developments,” such as gated commu-
nities, mobile home parks, and garden
apartments, where residents typically
remain voluntarily on a long-term basis
and exercise significant control over uses
of the private dwelling space."”

The determining factor with re-
gard to whether a property is an MDU
for purposes of these rules appears to
be whether the residents remain “for
lengthy, indefinite periods of time, each
in a dwelling space that is distinctly sep-
arate but shares some common spaces
requiring central management.”"?

The FCC decided that “the best re-
sult for consumers comes from preserv-
ing their ability to play an active role in
making an individual choice rather than
allowing cable operators using exclusivity
clauses to foreclose individual choice.”"

Consistent with this approach, the
FCC’s definition of MDU does not in-

clude properties that are char-
acterized by high turn-
transience
and other instances
where individuals

would not be ex-
pected to exercise
individual choice.
Thus, the FCC’s
rule expressly excludes
time-share units, academic
campuses and dormitories, mili-
tary bases, hotels, rooming houses, jails,
prisons, halfway houses, hospitals, nurs-
ing and other assisted living facilities,
and other group quarters characterized
by institutional living, high transience or
a need for increased security.

WHAT TYPES OF CONTRACT
PROVISIONS ARE COVERED?

In the Notice of Proposed Rulemaking
(“NPRM?”, the document that provided
official notice to the public that the
FCC had proposed to regulate exclusive
MDU access arrangements), the FCC
did not define with any specificity the
types of arrangements that it was con-
cerned with. In the comments submit-
ted in response to the NPRM, a number
of parties pointed out that it was unclear
what arrangements the FCC was seek-
ing to regulate.”

In response, the FCC provided some
clarification on this point in its Exclusive
Access Report and Order. The FCC noted
that in its prior decisions it had defined
“exclusive contracts” as “contracts that
specify that, for a designated term, only
a particular [multichannel video pro-
gramming distributor (“MVPD”)] and
no other provider may provide video
programming and related services to
residents of an MDU.”¢

For present purposes, the FCC de-
cided to use a more focused term — “ex-
clusivity clauses,” while meaning no
change in substance.”” As the FCC ex-
plained it:

Exclusivity clauses appear
in contracts between MVPDs
and MDU owners or other real
estate developments. The most

exclusionary exclusivity clauses
prohibit any other MVPD from
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any access whatsoever to the
premises of the MDU building
or real estate development. These
are called “building exclusivity”
clauses. Other exclusivity clauses
grant only “wire exclusivity,”
which allows more MVPDs in a
MDU or real estate development
but prohibits them from using
the existing wires in the MDU or
real estate development (which
may be owned by the MVPD or
by the MDU owner). Still other
exclusivity clauses allow other
MVPDs into a MDU or real es-
tate development but prohibit the
owner from marketing their ser-
vices. These provide for what is
called “marketing exclusivity.”'®

Thus, according to the FCC, there

are three general types of exclusivity:

* building exclusivity;
* wire exclusivity; and
* marketing exclusivity.

The FCC decided that the record
before it warranted prohibiting only
“building exclusivity” clauses at the
present time."

The other kinds of exclusivity, ac-
cording to the FCC, “do not absolutely
deny new entrants access to MDUs or
real estate developments and thus do
not cause the harms to consumers that
building exclusivity clauses cause” and
are therefore not the focus of the pre-
sent proceeding.?

Nevertheless, the FCC suggested in
its Further Notice of Proposed Rulemaking
that it is interested in regulating these
other kinds of exclusivity clauses and
invited further comments on whether it

should do so.?!

ABROGATION OF
EXISTING CONTRACTS
One of the more controversial aspects
of the FCC’s new rules is its decision
that they should not only prohibit the
execution of new exclusive contracts,
but also render existing exclusivity
clauses unenforceable.??

The chief legal concern with this ap-
plication of the new rules to previously
executed contracts is that it may run
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afoul of the Fifth Amendment’s Takings
Clause, which the United States Su-
preme Court has ruled forbids the phys-
ical taking of property® or the interfer-
ence with “settled investment-backed
expectations” contained in contracts.*

The FCC reasoned that its rule did
not amount to a physical taking because
it does not interfere with vested property
rights, stating that its rule “does not re-
quire that any new entrant be given ac-
cess to any MDU.”%

According to the FCC, an MDU
owner still retains the rights it has under
relevant state law to deny a particular
provider the right to provide service to
its property.”® Even if the new rules do
regulate MDU owners, the FCC deter-
mined that it nevertheless has authority
under the Cable Act to regulate prop-
erty access agreements.” However, it
does not appear that the FCC intends
for the new rules to directly apply to or
abrogate easements, if for no other rea-
son than to avoid the Fifth Amendment
Takings problem.?®

While there will likely be some dis-
pute (and legal challenges) from prop-
erty owners regarding whether the new
rules effect a physical taking, the FCC’s
legal authority in support of the retroac-
tive application of the new rules to gen-
eral contracts probably creates more of a
legal problem for it.

In defense of its decision to nullify
portions of existing contracts, the FCC
applied the rule announced by the Su-
preme Court in Connolly v. Pension Ben.
Guaranty Corp.” which involves deter-
mining: “(1) the economic impact of the
regulation on the claimant; (2) the extent
to which the regulation has interfered
with distinct investment-backed expec-
tations; and (3) the character of the gov-
ernmental action.”

In quick succession, the FCC deter-
mined that the new rules do not affect a
taking under the three elements of the
Connolly standard. First, the FCC deter-
mined that the new rules will have only
a minimal economic impact on the ser-
vice providers because they will still be
able to use their wires and because they
can continue to enforce other aspects of
their contracts.’!

The FCC does not, however, address
the impact of the rules on property own-
ers, who the FCC claims are not regu-
lated by these rules. With regard to the
interference with investment-backed ex-
pectations, the FCC reasoned that MDU
contracts have been under scrutiny for
“over a decade” and therefore all parties
to these contracts have been on notice
that they may be subject to regulation.?
This reasoning in the Exclusive Access Re-
port and Orderwas the subject of pointed
remarks by FCC Commissioner Robert
McDowell, who stated that he was “con-
cerned about the legal sustainability of
the Order, should it be appealed. My
concern is this: after unanimously invit-
ing cable companies and building own-
ers to strike such deals in 2003, the FCC
may now be abrogating those exact same
agreements immediately rather than
waiting for them to expire and without
providing a grace period. In some cases,
cable companies relied upon our 2003
Order to make arrangements with own-
ers of older buildings to wire them for
the first time, or to upgrade them with
newer technologies, in exchange for a
limited period of time when they could
be the exclusive video service provider to
allow for recovery of their investments.
The record indicates that many build-
ings may have been upgraded, or brought
online for the first time, as a result

of this policy.”*

The telcos say cable operators are

using exclusive building access arrangements
to impede their attempts to construct
competing multichannel video service
networks in MDUs.




This, according to Commissioner
McDowell, makes it difficult for the
FCC to argue that parties were “on no-
tice” that the regulations may change.

Finally, applying the last portion of
the Connolly test, the FCC noted that
the rule promotes an important and le-
gitimate government interest, namely,
advancing video competition.** Yet, ac-
cording to the FCC, the rule does not
go too far so as to affect a taking. This is
mainly because the FCC believes it does
not directly affect property rights or un-

regulated property owners.*

While the FCC argues that its new
rule does not amount to a regulatory
taking, it is unlikely that the affected
service providers and property owners
are going to take the FCC’s statement
as the last word on the matter. Rather,
it is a near certainty that this issue will
be appealed to federal circuit court to
test the FCC’s reasoning and support-
ing evidence.

FCC’'S AUTHORITY

UNDER THE CABLE ACT

The FCC claims authority under Sec-
tion 628 of the Cable Act.

The issue: In addition to the substan-
tial legal questions surrounding whether
the FCC’s rules effect a taking under
the Fifth Amendment, there is another,
perhaps more contentious issue regard-
ing whether the FCC can regulate these
agreements under the Cable Act in the
manner attempted in the Exclusive Access
Report and Order.

This is likely to be the bigger issue for
the incumbent cable operators because
the Exclusive Access Report and Order
marks the first time that the FCC has
interpreted its au-
thority un-

The FCC’s authority to promote

facilities-based competition in the video
market through regulation is far less clear under
the Cable Act than its authority under
the Telecommunications Act
of 1996.

der Section 628 of

the Cable Act as broadly as it does

here. If left unchallenged, the FCC’s ac-
tion could have the effect of expanding
its regulatory authority quite broadly
to encompass virtually any facet of the
cable TV industry that touches upon
competitive concerns. To date the FCC
has not exercised such authority.

Even cable companies that do not
have a strong interest in preserving ex-
clusive access agreements are likely to
be very concerned about the jurisdic-
tional precedent that the FCC has set.
Putting aside any issues concerning the
real estate industry, it is a near certainty
that the incumbent cable operators will
challenge the FCC’s effort to expand its
authority in federal court.

In narrow legal terms, this issue
involves the breadth of the author-
ity granted to the FCC under Section
628 of the Cable Act, which the FCC
relied upon as the primary source of its
authority to adopt the ban on exclusive
MDU agreements.*

Section 628 bars cable operators
from engaging in “unfair methods of
competition or unfair or deceptive acts
or practices” that have the purpose or

effect of prevent-

The FCC has embarked on a

period of regulatory activity reminiscent of its
earlier efforts with regard to voice services. In the video
market, the FCC’s primary aim is to ensure that
competitive providers can construct duplicate
networks to provide video service to
all consumers.

ing or significantly

hindering competing MVPDs

from providing satellite programming
to subscribers.”

Historically, this section has almost
uniformly been viewed as directed to-
wards MVPD access to programming.®
That is, this section was designed to
keep cable companies from refus-
ing to sell their programming to other
video providers.

In this Order, the FCC adopted a
much more expansive reading of the pro-
vision, concluding that Section 628 also
applies to MVPD access to consumers.?
Under the FCC’s new interpretation,
Section 628(b) could conceivably be used
as a source of authority to regulate vir-
tually any aspect of the delivery of cable
services to consumers that the FCC de-
termines are unfair or deceptive and have
the effect of impairing or hindering the
provision of cable services to consumers.

According to the FCC, exclusivity
clauses that prohibit access to MDUs
are an “unfair method of competition
or unfair act or practice” because they
can be used to impede new entrants
from providing video and other services
to tenants in MDUs and thus have the
clear effect of preventing an MVPD
from providing satellite programming

to subscribers in contraven-
tion of “the plain language

of Section 628(b).”*°
Although the FCC
acknowledged  that
much of the legisla-
tive history of Sec-
tion 628 focuses on

preventing cable opera-

tors from restricting access
to programming, it observed
that Congress’s primary goals
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While the FCC’s regulatory ambitions have extended further
into the details of the multichannel video services market, it has found
that it must find creative ways to correspondingly extend its jurisdictional
reach to give it the legal authority it needs to pursue its

in enacting this provision were to foster
competition among MVPDs and to en-
hance consumer choice.!

As such, the FCC concluded that
problems of unreasonable cable industry
practices merely include restrictions on
the availability of programming and that
Congress clearly intended for the FCC
to respond to other types of behavior as
appropriate to “encourage arrangements
which promote the development of new
technologies providing facilities-based
competition to cable.”?

The FCC cited in its initial order
adopting the program access rules to sup-
port this proposition. In that decision,
the FCC stated that “although the types
of conduct more specifically referenced
in the statute...appear to be the primary
areas of congressional concern, Section
628(b) is a clear repository of Commis-
sion jurisdiction to adopt additional
rules or to take additional actions to ac-
complish the statutory objectives should
additional types of conduct emerge as
barriers to competition and obstacles to
the broader distribution of satellite cable
and broadcast video programming.™?

Consistent with this reasoning, the
FCC concluded that “the better read-
ing” of the statute is that “any practices
that unfairly deny MVPDs the ability
to provide [satellite] programming to
consumers are prohibited.”** The FCC
further noted that the title of Section
628(0)(2), “Minimum Contents of Reg-
ulations,” indicates that any rules pro-
mulgated by the Commission pursuant
to Section 628(b) must, at a minimum,
cover the types of conduct constitut-
ing unlawful and discriminatory denial
of access to programming described in
Section 628(c)(2), but that the Commis-
sion’s authority under Section 628(b) is
actually much broader.®
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desired regulatory activities in that market.

OTHER SOURCES OF AUTHORITY
In addition to its reliance upon Sec-
tion 628 of the Cable Act, the FCC also
stated that it could rely on other sources
of authority to regulate exclusive ac-
cess agreements. Specifically, the FCC
found that its ruling is consistent both
with Section 706 of the Telecommuni-
cations Act of 1996,% which directs the
Commission to encourage the deploy-
ment of advanced telecommunications
capability to all Americans by adopting
measures that promote competition and
remove barriers to infrastructure invest-
ment, as well as with the general goals
of the 1992 Cable Act and the 1934 Act
to promote competition and consumer
choice and the broad availability of com-
munications services nationwide.
However, as the FCC itself has in the
past recognized, Section 706 is not an
independent grant of jurisdictional au-
thority. Rather, this section envisions in-
quiries into the deployment of advanced
services and directs the FCC to improve
market conditions for broadband de-

ployment. As the FCC has stated:

In light of the statutory lan-
guage, the framework of the 1996
Act, its legislative history, and
Congress’ policy objectives, the
most logical statutory interpreta-
tion is that Section 706 does not
constitute an independent grant
of authority. Rather, the better
interpretation of Section 706 is
that it directs us to use, among
other authority, our forbearance
authority under Section 10(a) to
encourage the deployment of ad-
vanced facilities.?

Accordingly, it is unlikely that the
FCC has the independent authority to
undertake whatever measure it wants just
to implement the goals of Section 706.

Instead, it must have some other inde-
pendent statutory source of authority to
advance the objectives of Section 706.

Similarly, courts have found that the
other sources of authority advanced by
the FCC, namely Sections 4(i), 201(b)
and 303(r)*® confer a general “ancillary
jurisdiction” to act where other sources of
jurisdiction exist, but do not themselves
confer jurisdiction upon the FCC where
the source of regulation is not otherwise
present in the FCC’s organic statute.”

Thus, if a reviewing court does not
agree with the FCC that it has authority
to regulate exclusive access agreements
pursuant to Section 628 of the Cable
Act, the FCC is going to have a much
harder time convincing the court that
it otherwise has ancillary jurisdiction
to regulate.

FUTURE REGULATION OF PCOS,
DBS PROVIDERS AND OTHERS

In its Exclusive Access Report and Order,
the FCC noted at several intervals that
while the rules it adopted only apply to
cable service providers, common carriers
and OVS providers that are subject to
Section 628 of the Cable Act, it expressly
held open the possibility that it would
extend its regulations to other MVPDs,
such as PCOs and DBS providers.

To this end, the FCC included in its
Order, a “Further Notice of Proposed
Rulemaking,” which requests com-
ments on whether it should extend its
regulations to other providers and other
arrangements.”® The FCC commit
ted to completing this inquiry within
six months.’!

Specifically, the FCC is seeking in-
put on whether it should regulate other
providers that were left out of the present
Order, such as PCOs, DBS providers and
other providers of MVPD services.”” The
FCC seeks facts on the use of exclusive
access agreements by these providers.




While the regulatory pendulum is now swinging with significant
momentum in the direction of further regulation of activities that benefit
incumbent cable operators’ competitors to the detriment of the
incumbents, it is likely that at some point soon the courts will step in to
check that momentum, just as happened with the regulation
of the incumbent local exchange carriers.

If the FCC determines that the use
of exclusive access arrangements by these
other providers is harmful to consum-
ers, the FCC asks what kinds of rem-
edies it should impose and what is its
authority to impose them.® While the
FCC is seeking factual input on these is-
sues and ostensibly has not yet made any
decision, it has already tipped its hand
that it believes it needs to regulate these
other providers.

For example, there are numerous
references to regulatory “parity” in the
Exclusive Access Report and Order and
the associated statements of the
Commissioners.> These
are shorthand for the
general FCC policy
of treating provid-
ers of like services
similarly, regard-
less of the method
of service delivery.

So where, as here,

the FCC is imposing
regulations on one set of
service providers (franchised
cable providers, common carriers,

and OVS providers), it generally will try
to find a way to treat similarly situated
providers, such as PCOs and DBS pro-
viders, in the same manner.

Indeed, even more to the point, Com-
missioner Copps stated that he was:

particularly concerned about the
potential of tipping the playing
field in favor of particular ser-
vices or particular competitors.
Markets can move quickly in
response to regulatory changes,
and it may be that some MVPDs
not covered by today’s decision
will attempt to fill the vacuum by

marketing themselves as the only
exclusive game in town. Happily
we will be addressing these com-
petitive parity issues in the next
six months. In the meantime,
I would caution any MVPDs
seeking to take advantage of this
regulatory lag time that they do
so at their own risk. I agree with
several public interest comment-
ers in this record who argued,
“the Commission should apply
the policy of access with an equal

The full impact of the new rules
on the industry is obscured by the wide
variety of arrangements in place throughout
the country involving MDUs and video services,
some of which may be affected by these
new rules while other, similar
arrangements may not.

and impartial hand.” In this re-

gard, 'm pleased that my col-
leagues have agreed to conclude
within the next two months the
open proceeding examining the
permissibility of exclusive con-
tracts for telecommunications
services in residential MDUs. I
am also pleased that we will be
looking at expanding the multi-
channel video service providers
(MVPDs) covered by the rule we
adopt today. The sooner we com-

plete action on all this, the better
off consumers will be.”

Let there be no misinterpretation: If
Commissioner Copps has his way, these
new rules will be extended to all MVPDs,
including PCOs and DBS providers. As
it currently stands, it appears that he may
have the votes to achieve this end.

Commissioner Adelstein indicated
in his statement in support of the Ex-
clusive Access Report and Order that it
should “be our policy objective to pro-
mote fair competition throughout the
communications landscape.”®
Similarly, Commissioner

Tate also stated that “In
the interest of regula-
tory parity, it is es-
sential that we seek

to apply our rules
consistently across
all platforms in a
timely manner.””

While these com-

ments are not binding

on future action, they give
as clear an indication as possi-
ble that at least these three commis-
sioners are in favor of regulating PCOs,
DBS, and other MVPDs. Whether the
FCC has the jurisdictional authority to
do so is a different matter. In fact, it is
likely that this question (or the desire
to avoid it) is what prevented the FCC
from extending its regulations to these
providers in the Exclusive Access Report

and Order.

EXCLUSIVE MARKETING

AND BULK BILLING

In the Further Notice of Proposed Rule-
making the FCC is also going to deter-

mine whether to regulate exclusive mar-
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keting and bulk service agreements.’®
Exclusive marketing arrangements are
those whereby a property owner agrees to
only permit one provider to market ser-
vices during the sales or lease process or,
even anywhere directly on the premises.

Bulk billing arrangements are those
that allow MDU owners, or groups of
tenants, unit owners, or homeowner as-
sociations to obtain a bulk rate for video
services as a group. These arrangements
often involve the MDU receiving a bulk
discount and receiving a single bill for
all of the services rendered, which in
turn may be paid by end users as part of
a homeowners association fee, rental fee,
or even as part of the purchase price of
the property.

On the face of their statements, it ap-
pears that both Commissioners Copps
and Adelstein are in favor of regulating
these services. Commissioner Adelstein
stated that he would have preferred to
ban exclusive marketing arrangements as
part of the present order.”® He also stated
that “Bulk billing arrangements are a
more sophisticated and, perhaps, insidi-
ous form of exclusive agreements.”*

While the Commissioners appeared
less convinced that bulk billing arrange-
ments need to be regulated than they are
of exclusive marketing, clearly the regu-
lation of both of these types of arrange-
ments is a real possibility. Again, this is
subject to overcoming jurisdictional, and
in the case of exclusive marketing, Con-
stitutional First Amendment concerns.

Comments in response to the Fur-
ther Notice of Proposed Rulemaking
are due 30 days after publication of
the Order in the Federal Register, so
the comment date is February 6. Reply
Comments are due 30 days after that, or
March 7, 2008.

The Commission has committed to
issue a decision relat-
ing to the

The FCC’s new exclusive access rules sweep in
entities such as AT&T, Verizon, and RCN,
imposing the same restrictions on these

providers of multichannel video services as it

does on franchised cable operators. However,
to the extent that a provider is not a cable
operator, common carrier, or OVS provider,
these new rules do not apply. This means that
these rules do not reach PCOs - at least
not for another six months.

Further Notice of Proposed Rulemaking
within six months. The Commission
also noted that it has a pending proceed-
ing regarding the permissibility of exclu-
sive contracts for telecommunications
services in MDUs and that it intends to
resolve that proceeding by mid-January,
as this magazine goes to press.*

CONCLUSION

The FCC’s ban of exclusive building ac-
cess arrangements represents a victory
for the incumbent LECs, a setback for
larger incumbent cable operators, and
potentially a large business challenge for
many smaller competitive entrants that
rely on such arrangements as a means of
market entry.

The FCC was apparently willing to
write off any potential procompetitive
benefits of these arrangements in order
to foster direct facilities-based competi-
tion between the large incumbent LECs
and the incumbent cable operators.®®

Itis likely that representatives of both
thereal estate and franchised cable indus-
tries will pose legitimate legal challenges
to the FCC’s Exclusive Access Report and

Order. While there is

no cer-

The FCC went to great lengths to
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clarify that it does not intend to regulate
builders, developers or property owners —
at least not directly.

tainty of success, these challenges do

create significant uncertainty with re-
gard to the longevity of the FCC’s exclu-
sive access rules. At the same time, the
FCC will likely continue to investigate
whether to expand its regulations of ex-
clusive access arrangements in the first

two quarters of 2008. BBP

This article is provided for news and
information purposes only and does not
constitute legal advice. The opinions
expressed here are solely those of the
author and do not represent the
opinion of Fleischman & Harding,
LLP, its members, or its clients.
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